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      October 20, 2015 
 
 
VIA EMAIL      

 
National Park Service 
Southeast Regional Office 
100 Alabama St., SW, Bldg. 1924 
Atlanta, GA  30303 

 
 
 Re:  Concession Contract No. CC-  
 
Dear : 
 
 I am writing to you on behalf of , regarding 
the issue of whether  impending projects at the concession lodge, restaurant and 
dormitories qualify for LSI or the use of Repair and Maintenance Reserve (RMR) funds.  These 
projects include the installation of fire protection systems pursuant to the Concession Facilities 
Improvement Program as well as the installation of new railings at .  As we understand it, 
NPS’s current position is that fire protection systems and railings are not fixtures and thus not 
eligible for LSI value.  After a careful review of the terms in Concession Contract No. CC-

 (“the Contract”) as well as NPS’s past admissions related to these issues and 
pertinent case law, we have concluded and advised  that the installation of the fire 
protection system and installation of new railings does in fact qualify for LSI for purposes of its 
Contract.   
  
 We have set out our analysis below and are writing in the hope of reaching an agreement 
with the agency on these issues which would avoid the need for formal dispute resolution.  In the 
event that NPS takes the position that these projects are not fixtures and therefore do not qualify 
for LSI, we would appreciate your detailed response setting forth NPS’s bases for its position.  
We will then be able to evaluate those assertions before deciding on the proper course of action. 
 

a. Installation of Fire Protection Systems 
 
 As you are aware, pursuant to the Concession Facilities Improvement Program (CFIP) in 
Section 9(d) of the Contract,  is required to complete “an improvement program” 
which includes the following projects: 
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Install NFPA Compliant Fire Suppression System in Office/Lodge Building A 
 
The work consists of installing a new water-based fire suppression system, buried 
and aboveground distribution piping and other related items for complete 
coverage of a 2 story lodge structure.  [] This project may necessitate minor 
building modifications to install and protect the fire suppression system.  The 
project must include [a] Water-Based Fire Suppression System. 

 
Install NFPA Compliant Fire Suppression System in Building B 
 
The work consists of providing a new water-based fire suppression system, buried 
and aboveground distribution piping and other related items for complete 
coverage of a 2 story lodge structure.  The Concessioner must design and install 
the system in accordance with National Fire Protection Association codes and 
standards [.]  The project must include [a] Water-Based Fire Suppression System. 

 
Replace the Existing Fire Suppression System in Restaurant 
 
The work consists of replacing the existing fire suppression system with a new 
water-based fire suppression system, buried and aboveground distribution piping 
and other related items for complete coverage of a single story restaurant.  The 
Concessioner must design and install the system in accordance with National Fire 
Protection Association codes and standards [.]  The project must include [a] 
Water-Based Fire Suppression System [and] minor building modifications to 
install and protect the fire suppression system. 
 
Install NFPA Compliant Fire Suppression System in Dorms 
 
The work consists of providing a new automatic water-based fire suppression 
system, buried and aboveground distribution piping and other related items for 
complete coverage of a 4, single story housing structures.  The Concessioner must 
design and install the system in accordance with National Fire Protection 
Association codes and standards [.]  The project must include [a] Water-Based 
Fire Suppression System [and] minor building modifications to install and protect 
the fire suppression system. 
 

 With regard to these projects qualifying for LSI, the National Park Service Concessions 
Management Improvement Act of 1998 states that: 
 

Where a concessioner, pursuant to the terms of a concession contract, makes a 
capital improvement to an existing capital improvement in which the concessioner 
has a leasehold surrender interest, the cost of the additional capital improvement 
shall be added to the then-current value of the concessioner’s leasehold surrender 
interest. 
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54 U.S.C. § 101915(b)(7)(emphasis added).  The 1998 Act then explicitly states that “fixtures” 
are a “capital improvement” and ensures that concessioners will obtain LSI in any fixtures.  54 
U.S.C. § 101915(a)(1), (b).   
 
 Exhibit A of the Contract defines fixtures and non-removable equipment as follows: 
 

“Fixtures and non-removable equipment” are manufactured items of personal 
property of independent form and utility necessary for the basic functioning of a 
structure that are affixed to and considered to be part of the structure such that 
title is with the Director as real property once installed.  Fixtures and non-
removable equipment do not include building materials (e.g., wallboard, flooring, 
concrete, cinder blocks, steel beams, studs, window frames, windows, rafters, 
roofing, framing, siding, lumber, insulation, wallpaper, paint, etc.).   

 
 Our review of the relevant facts and legal authority has shown that the fire protection 
systems at issue fall within the definition of “fixtures” set out in the contract.  Notably, NPS 
itself agreed with this conclusion, as shown by its statement in a Federal Register notice that it 
specifically considered “fire protection systems” to be “fixtures” and/or “removable equipment” 
for purposes of this very same definition.  64 Fed. Reg. 35527 (June 30, 1999).  This admission 
was set out in proposed regulations which NPS was issuing to implement the National Park 
Service Concessions Management Improvement Act of 1998.1  In addition, NPS has also 
recently stated in its internal draft entitled “Leasehold Surrender Interest Guide,” dated October 
2015 (at page 30), that fire protection systems do not consist of building materials.  Because fire 
protection systems are intricate systems built by professionals and then installed in a structure, 
we agree with NPS’s statement in its draft LSI Guide that these systems are not consistent with 
items such as wallboard, flooring, concrete and cinder blocks. 
   
 Furthermore, case law supports a fire suppression system being a fixture which becomes 
part of the improvement unless the party who installed it intended that it only be temporary or 
would be removed at a certain point in time.  See, e.g., Star Distilling Co. v. Mihalovitch-
Fletcher Co., 20 Ohio Dec. 161 (Sup. Ct. Ohio 1909)(finding fire protection system in a building 
was a fixture but was not installed under a lease with the intent to leave it with the building 
owners, thus constituting a trade fixture); see also Qualitex v. Coventry Realty Corp., 557 A.2d 
850, 852 (Sup. Ct. RI 1989)(finding that “Courts have consistently found heating, refrigeration, 
and electrical systems to be improvements to real property [and a] fire-protection sprinkler 
system also has been found as an improvement to real property” for purposes of statutes of 
limitations); Travelers Ins. Co. v. Guardian Alarm Co., 231 Mich. App. 473, 480 (Ct. App. 
Mich. 1998)(finding same), overruled on different grounds, Miller-Davis Company v. Ahrends 
Construction, Inc., 489 Mich. 355 (S. Ct. Mich. 2011). 
     

1 NPS omitted all references to specific examples of fixtures in its final regulations to “avoid 
unnecessary discussion,” but explicitly stated that it was not an indication that NPS considered 
any of those examples to be incorrect.  65 Fed. Reg. 20651 (April 17, 2000). 
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  recently contacted you and stated its view that the fire protections systems 
qualified for LSI for purposes of its contract.  In response, you stated that “sprinkler systems are 
[not] considered fixtures [and] [t]hese are considered building materials since they are 
components of a building.”  You provided no further bases or explanation for your statement.  
However, your comment is directly contrary to the admission by NPS in the Federal Register 
noted above where NPS took the exact opposite position.  Moreover, to the extent your 
conclusion was based on your stated view that these systems consist of building material 
“components” such as wallboard and paint, your view is also directly contradicted by NPS’s 
position set out in its internal LSI Guide.2  In addition, The Appraisal of Real Estate (14th Ed.)(at 
227, 251-52, 254) refers to these systems as “equipment” (i.e., personal property) and not 
building materials.     
 
 In fact, fire protection systems are not considered to be building materials which become 
an inherent part of a building, such as drywall or paint.  Instead, they are intricate “systems” 
which are very carefully designed and manufactured by professionals who then bring them to a 
site and install the system in a structure.  Moreover, consistent with the definition in Exhibit A, 
companies which design and build fire sprinkler systems consistently refer to themselves as 
“manufacturers” of these systems.  See, e.g., http://www.reliablesprinkler.com/  (“Reliable is a 
manufacturer of automatic fire sprinklers, valves and accessory products, and a major distributor 
of sprinkler system components”); http://www.globesprinkler.com/index.php?Page=main;about 
(“Globe Fire Sprinkler Corporation is a USA-based manufacturer of fire sprinklers, valves, and 
accessories”); http://www.vikinggroupinc.com/en/about/corporation (“one of the first U.S. 
sprinkler manufacturers to attain ISO certification (ISO certified since 1992)”); 
http://www.ibisworld.com/industry/automatic-fire-sprinkler-system-manufacturing.html 
(describing the Automatic Fire Sprinkler System Manufacturing Industry as an industry which 
“manufactures fire-protection systems that use automatic sprinklers.  These systems typically 
consist of a network of pipes connected to a building's water supply”).3   
 
 In further satisfaction of the definition in Exhibit A, the fire protection system is 
necessary for the occupancy and use of the buildings pursuant to Director’s Order #58 (Sec. 
V(F)) which requires concessioners to comply with applicable codes, including NFPA codes, in 
order to operate.   
 
 For these reasons, we believe that it is clear that fire protection systems meet all the 
aspects of the requirement that they be “manufactured items of personal property of independent 
form and utility necessary for the basic functioning of a structure that are affixed to and 

2 In its draft internal LSI Guide, NPS also states that fire protection systems are not personal 
property nor are necessary for the basic functioning of the structure.  For the reasons set out 
above, we do not agree with these determinations.  
 
3 Furthermore, fire protection systems have an independent form and utility the same as, for 
example, a sink which also must be installed in a building and attached to a water source in order 
to be used.     
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considered to be part of the structure such that title is with the Director as real property once 
installed.”   Notably, the definition of “fixtures” was exactly the same when NPS explicitly 
agreed in the Federal Register that they are “fixtures” and also when NPS stated in its internal 
LSI Guide that they did not consist of building components.  Because these systems fit within the 
definition provided in the Contract, as NPS itself has already confirmed, we are unaware of the 
reasons which would support NPS’s attempt to reverse its stated position on this issue.  It would 
furthermore be unfair for NPS to reverse course after  entered into the Contract in light 
of NPS’s explicit agreement that fire protection systems were considered fixtures for purposes of 
such contracts. 

 
b. Railings 

 
  is also scheduled to “replace all first floor exterior walkway railings in 
Lodging Unit 1 (FMSS 10190) and  Building (FMSS 94613) to meet safety 
codes.”  NPS has noted that the project is eligible for use of RMR funds.  However, based on our 
review, railings are also typically considered to be “fixtures” which are affixed to a building.  
 
 The case law we have located shows that standard railings which are not specifically 
needed for a particular business operation (and thus “trade fixtures”) but instead are for simple 
safe use of the building are considered fixtures.  In re Snyder, 328 Fed. Appx. 833 (3d Cir. 
2009)(railing bolted to floor of a motel bar was a fixture); Levenson Wrecking Co. v. Hillebrand, 
93 Misc. 530 (S. Ct., 1st Dept., N.Y. 1916)(railing is a fixture).     
 

c. Conclusion 
     
 Based on the above, we believe the facts persuasively demonstrate that the fire protection 
systems and railings are fixtures for purposes of the National Park Service Concessions 
Management Improvement Act of 1998 and that, therefore,  is entitled to have the 
costs of these fixtures included as part of its LSI value pursuant to its contract.  To the extent 
NPS does not agree with this position, we would request that you provide us with the bases for 
your disagreement and reasons for reversing course so that we can take those into consideration.  
Subject to that consideration, unless the parties are able to reach an agreement as to this matter, 

 intends to proceed with all necessary efforts to protect its right to include the 
appropriate cost of these items within its LSI value. 
 
 We look forward to your response. 
 
      Very truly yours, 
 
      THE GARDEN LAW FIRM, P.C. 
      Kevin R. Garden 
      Kevin R. Garden 




